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2. That if the legality of such trial and conviction is to be
tested alone by the Joint Resolution of 1898, then the law is
for the accused, because Congress, by that Resolution, abro-
gated or forbade the enforcement of any municipal law of Ha-
waii so far as it authorized a trial for an infamous crime other-
wise than in the mode prescribed by the Constitution of the
United States; and that any other construction of the Resolu-
tion is forbidden by its clear, unambiguous words, and is to
make, not to interpret, the law.

The judgment of the District Court of the United States for
Hawaii discharging the accused should be affirmed.
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This court has determined that Congress has power to tax successions;
that the States have the same power, and that such power of the States
extends to bequests to the United States; it follows that Congress has
the same power to tax the transmission of property by legacy to States
or to their municipalities.

The exercise of that power in neither case conflicts with the proposition
that neither the Federal nor a state government can tax the property or
agencies of the other, as the taxes are not imposed upon the property it-
self but upon the right to succeed thereto.

THIS was an action brought by the executor of David L.
Snyder against the collector of internal revenue to recover
$22,000, succession tax upon a legacy of $220,000, bequeathed
to the city of Springfield, Ohio, in trust to expend the income
in the maintenance, improvement and beautifying of a public
park of the city, known as Snyder Park, including any exten-
sion thereof which said city.might acquire. Such tax having
been paid under protest, this action was brought to secure a
refunding of the same.
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A demurrer to the petition having been overruled by the

Circuit Court, and final judgment entered, the case was brought
here by writ of error.

-Mr. J. . Bowman for plaintiff in error.

.Air. Assistant Attorney General Beck for defendant in error.

Mr. JusTIcE BioWN, after making the foregoing statement,

delivered the opinion of the court.

This case involves the single question whether it is within

the power of the Federal government, and within the spirit of
the act of Congress of June 13, 1898, 30 Stat. 448, as amended
March 2, 1901, 31 Stat. 946, to impose a succession tax upon a
bequest to a municipal corporation of a State for a corporate
and public purpose.

The case is to a certain extent the converse of those of the

United ,States v. Perkins, 163 U. S. 625, and Plummer v.
Cole,', 178 U. S. 115. In the first of these we held it to be
within the competency of the State of New York to impose a
similar tax upon a bequest to the Federal government, inciden-
tally deciding (1) that the inheritance tax of the State was "in

reality a limitation upon the power of a testator to bequeath
his property to whom he pleases; a declaration that, in the ex-

ercise of that power, he shall contribute a certain percentage
for the public use; " and (2) that the tax was not a tax upon
the property itself, but upon its transmission by will or descent.
In Plummer v. Joler we held the incidental fact that the prop-
erty bequeathed is composed in whole or in part of Federal

securities, did not invalidate the state tax or the law under.
which it was imposed, although it was accepted as undeniable
that the State could not, in the exercise of the power of taxa-
tion, tax obligations of the United States, and, correlatively,
that bonds issued by a State, or under its authority by its mu-
nicipal bodies, were not taxable by the United States.

It is insisted, however, that the case under consideration is
distinguished from those above cited, in the fact that the in-

heritance tax of New York was but a condition annexed to

the power of a testator to dispose of his property by will, and
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that such power, being purely statutory, the State has the
right to annex such conditions to it as it pleases. The case,
then, really resolves itself into the question whether the author-
ity to lay a succession tax arises solely from the power i'o
regulate the descent of property, or, as well from the independ-
ent general power to tax, or, as expressed in the Constitution,
art. I, sec. 8, "to lay and collect taxes, duties, imposts and
excises." The difficulty with this proposition of the plaintiff
is that it proves too much. If it be true that the right to im-
pose such taxes arises solely from the right to regulate succes-
sions, then a denial of such right goes to the whole power of
the government to impose a succession tax, irrespective of the
question whether the legacy is made to a private individual
or to an agent of the State, and the cases in this court uphold-
ing the power of the Federal government to lay such tax
were wrongly decided.

That question was exhaustively considered by this court in
Knowlton v. M7oore, 178 U. S. 41, in which the constitutionality
of this law was attacked upon four grounds: (1) That the
taxes imposed were direct taxes, and not apportioned accord-
ing to the population; (2) if not direct, they were levied on
rights created solely by a state law, depending for their con-
tinued existence on the consent of the several States; (3) be-
cause they were not uniform throughout the United States;
(4) that the rate of tax was determined by the aggregate
amount of the personal estate of the deceased, and not by the
sum of the legacies or distributive shares. It was held, fol-
lowing the cases of LTited States v. Perkins, 163 U. S. 625,
and 2agoun v, l7linois Trust & Savings Bane, 170 U. S. 283,
that an inheritance tax was not one upon property but upon
the succession. The question involved here, as to the power of
Congress to levy a succession tax, was considered, and it was
said by Mr. Justice White (p. 56): "The proposition that it
cannot rests upon the assumption that, since the transmission
of property by death is exclusively subject to the regulating
authority of the several States, therefore the levy by Congress
of a tax on inheritances or legacies, in any form, is beyond the
power of Congress, and is an interference by the national gov-
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ernment with a matter which falls alone within the reach of
state legislation." This proposition was pronounced a fallacy
(V. 59): "In legal effect, then, the proposition upon which the
argument rests is that wherever a right is subject to exclusive
regulation, by either the government of the United States on
the one hand or the several States on the other, the exercise
of such rights as regulated can alone be taxed by the govern-
ment having the mission to regulate." In this connection was
cited the power of the States to tax imported goods after they
had been commingled with the general property of the State,
as well as vehicles engaged in interstate commerce.

Continuing, it was further said (page 60): "It cannot be
doubted that the argument when reduced to its essence, dem-

onstrates its own unsoundness, since it leads to the necessary
conclusion that both the national and state governments are
divested of those powers of taxation which from the foundation
of the government admittedly have belonged to them.

Under our constitutional system both the national and the
state governments, moving in their respective orbits, have a
common authority to tax many and diverse objects, but this
does not cause the exercise of its lawful attributes by one to

be a curtailment of the powers of government of the other, for
if it did there would practically be an end of the dual system
of government which the Constitution established."

This case must be regarded as definitely establishing the
doctrine that the power to tax inheritances does not arise solely
from the power to regulate the descent of property, but from the

general authority to impose taxes upon all property within the
jurisdiction of the taxing power. It has usually happened that
the power has been exercised by the same government which
regulates the succession to the property taxed; but this power
is not destroyed by the dual character of our government, or

by the fact that under our Constitution the devolution of prop-
erty is determined by the laws of the several States.

The principles laid down in Zinowltow, v. .kroo-re were reiter-

ated in 3urdoco v. Mard, 178 U. S. 139, although the case
was decided upon the authority of Pluner v. Coler.

If it be true that it is beyond the power of Congress to im-
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pose an inheritance tax because the descent of property is reg-
ulated by state statutes, it would be difficult to support its
power to impose stamp taxes upon commercial and legal in-
struments, since the conveyance, regulation and transmission
of all property is governed by the laws of the several States.
Particularly would this be so with reference to stamp duties
imposed upon documents connected with the devolution of the
property of a deceased person. And yet, as stated in REnowl-
ton v. Moore, (page 50,) Congress, as early as 1T97, imposed a
stamp duty, not only upon receipts or other discharges for or
on account of any legacy, or for a share of personal estate
divided under the statute of distributions, proportioned to the
amount of the legacy or such distributive share, but in the in-
ternal revenue act of 1862, 12 Stat. 432, 483, a tax was imposed
upon the probate of wills and letters of administration, propor-
tioned to the value of the estate. Not only this, but the same
statute imposed a tax upon writs, or other original process, by
which suits are commenced in any court of record, exempting
only processes issued by justices of the peace, or in suits begun
by the United States, or any State. This act was treated as
applicable to the state courts, although its constitutionality
may well be doubted.

Referable to the same principle is the power of Congress to
tax occupations which can only be carried on by permission of
the state authorities and under conditions prescribed by its laws
-such, for instance, as the profession of a lawyer or physician,
or the business of dealing in spirituous liquors, for which licenses
are required under the laws of nearly all the States. While
the power of Congress to impose such taxes may never have
been expressly affirmed by this court, it does not seem to have
been seriously questioned, and is a legitimate inference from
.XoGuire v. The Commonwealth, 3 Wall. 387; The License Tax
Cases, 5 Wall. 462; Pervea r v. TYe Commonwealth, 5 Wall. 475,
and Royall v. lirginia, 116 U. S. 512, 580. See also Ouid v.
City of Richmond, 23 Gratt. 464; Humphreys v. City of Nvor-
folk, 25 Gratt. 97.

Conceding fully that Congress has no power to impose a
burden upon a State or its municipal corporations, the question
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in each case is whether the tax is direct or incidental; since we
have had frequent occasion to hold that the imposition of a tax
may indirectly affect the value of property to the amount of
the tax without being legally objectionable as a direct burden
upon such property. Thus in -Fan Allen v. The Assessors, 3
Wall. 573, we held it to be within the power of the States to
tax the shares of national banks, though a part or the whole of
the capital of such bank were invested in national securities
exempt from taxation, upon the ground that the taxation of
the shares was not a taxation of the capital. So a tax upon
deposits was upheld, though such deposits were invested in
United States securities. Societyfor Savings v. Coite, 6 Wall.
594; Povident Institution v. Massachusetts, 6 Wall. 611;
Hamilton Co. v. Massachusetts, 6 Wall. 632. The same prin-
ciple was extended to a statute of New York, imposing a
tax upon corporations measured by its dividends, though such
dividends were derived from interest upon government bonds.
Home Ins. Co. v. _New York, 134 U. S. 594. As the tax
in the case under consideration is collected from the prop-
erty while in the hands of the executor (see. 30), who is re-
quired to liquidate it "before payment and distribution to
the legatees," we do not regard it as a tax upon the muni-
cipality, though it may operate incidentally to reduce the be-
quest by the amount of the tax. Such incidental effects are
common to many, if not all, forms of taxation-indeed it may
be said generally that few taxes are wholly paid by the person
upon whom they are directly and primarily imposed.

Having determined, then, that Congress has the power to
tax successions; that the States have the same power, and that
such power extends to bequests to the United States, it would
seem to follow logically that Congress has the same power to
tax the transmission of property by legacy to States, or their
municipalities, and that the exercise of that power in neither
case conflicts with the proposition that neither the Federal nor
the state government can tax the property or agencies of the
other, since, as repeatedly held, the taxes imposed are not upon
property, but upon the right to succeed to property.

if the position of the plaintiff be sound, it will come to pass
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that, with the same power to tax the subject matter, i. e., the

transmission of the property, the States are competent to limit

the amount of bequests to the Federal government by requiring

the prepayment of a succession tax as a condition precedent to

the transmission of the property, while Congress is impotent to

accomplish the same result with respect to legacies to States or

their agents. We are reluctant to admit the inferiority of

Congress in that particular.
The judgment of the Circuit Court is therefore,

Aftimed.

MR. JUSTICE WHITE, with whom concur MR . CHIEF JUSTICE

FULLER and Mit. JUSTICE P.EoHAm, dissenting.

It is conceded in the opinion of the court that the bequest

upon which it is sought to levy the United States inheritance
tax was made to a municipal corporation for a public, that is,
a governmental purpose. This being the admitted premise, I

cannot give my assent to the proposition that the tax can be

imposed. Nothing is better settled than that the United States

has no power to tax the governmental attributes of the States,

and that municipal corporations are agencies of the States and

not subject, as to their public rights and duties, to direct or in-

direct taxation by the United States. The doctrine has nowhere

been more clearly stated than in Pollock v. Fa-mers' Loan &
Trust Co., 157 U. S. 429, 583-584. In that case, despite the
division of opinion on other questions, the court was unanimous

in holding that, in any event, income subject to taxation by the
United States could not include interest derived- from municipal

bonds, because to include such interest in income subject to

taxation would amount at least to an indirect charge upon a

state governmental agency. Speaking through Mr. Chief Jus-

tice Fuller, the court said:
" The Constitution contemplates the independent exercise

by the nation and the State, severally, of their constitutional
powers.

"As the States cannot tax the powers, the operations, or the

property of the United States, nor the means which they e'i-
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ploy to carry their powers into execution, so it has been held
that the United States have no power under the Constitution
to tax either the instrumentalities or the property of a State.

"A municipal corporation is the representative of the State
and one of the instrumentalities of the state government. It
was long ago determined that the property and revenues of
municipal corporations are not subjects of Federal taxation.
Collector v. Day, 11 Wall. 113, 124; United States v. Railroad
Company, 17 Wall. 322, 332."

It is true that in United States v. Perkins, 163 U. S. 625,
and Plummer v. Coler, 178 U. S. 115, it was held in the one
case that an inheritance tax of the State of New York could be
taken out of a bequest to the United States, and in the other
that a bequest of bonds of the United States was subject to a
state inheritance tax. It is also true that in -Knowlton v. Joore,

178 U. S. 41, it was decided that the United States had the
power to impose an inheritance tax. But the ruling in none
of these cases, in my opinion, sustains the decision now made.
The power of the State of New York, which was upheld in
both the Perkins and Coler cases, rested not simply on the
authority of that State to impose an inheritance tax, but upon
its admitted right to regulate the transmission or receipt of
property by death. On the other hand, the right of the Uni-
ted States to levy an inheritance tax, which was upheld in
ffnowlton v. 3foore, was based solely upon the power of the
United States to tax, and that case therefore conveys no inti-
mation that there is authority in the United States to levy an
inheritance tax upon an object which it has no power under
the Constitution to tax at all, either directly or indirectly. The
distinction between the two, that is, between the broader power
of a State resulting from its authority not only to tax but also
to regulate the transmission or receipt of property by death,
and the narrower power, that is, of taxation alone vested in
the government of the 'United States, was explicitly pointed
out in Knowlton v. Xoore, sqra, at page 57. Moreover, at-
tention was specially directed to the obvious distinction between
the two on page 58, where it was said:

"Of course, in considering the power of Congress to impose
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death duties, we eliminate all thought of. a greater privilege to
do so than exists as to any other form of taxation, as the right-
to regulate successions is vested in the States and not in Con-
gress."

So also the difference between the two had been previously
accentuated in .Xagoun v. Illinois Tr'ust & Savings Bank, 170
U. S. 287, 288. There is no confusion between the two classes
of cases, and no room in reason seems to me to exist for the
assumption that things which are different are nevertheless one
and the same. On the contrary, to my mind it appears that
misconception will necessarily be caused by confounding wholly
different powers and from supposing that because a particular
result is justified where a specified power exists, the same con-
sequence must obtain where the power upon which it depends
is wanting. Cee'tainly, I assume, it cannot be said because a
State has the right to regulate successions and, therefore, to
prevent property from passing by death to the United States,
hence also the United States must have power by regulating
successions to prevent property from passing by death to a
State or its governmental agencies. And yet, in my opinion,
this is the logical consequence of the doctrine that because the
States may in virtue of an authority belonging to them accom-
plish a particular result as regards the United States, therefore
the United States must have the right to bring about the same
thing as to the States. The United States not possessing, as
the States do, the right to regulate successions, when the United
States calls into play its taxing power over the subject of the
passage or receipt of property by death, the extent of its au-
thority is to be measured solely by the scope of the taxing
power conferred, by the Constitution. When, on the contrary,
the State imposes a burden upon the passage or receipt of prop-
erty by death, its right to do so, if not sustainable by the exer-
cise of the taxing power, finds adequate support in the author-
ity vested initto regulate the transmission or receipt of prop-
erty on the occasion of death. This was clearly pointed out in
United States v. -Perkins, supra, 630, where it was said:" "The
legacy becomes the property of the United States only after it

has suffered a diminution to the amount of the. tax,. and it is
VOL. CXC-171
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only upon this condition that the legislature assents to a bequest

of it." Nor do I see the force of the suggestion that as the

tax in question is imposed upon the property in the hands of

the executor before payment and distribution to the legatees,
it, therefore, cannot be regarded as tax upon the right of the

municipality to receive the legacy. It was held, after great

deliberation, in Knowlton v. Moore, 118 U. S. 41, that the in-

heritance taxes levied by the act of Congress were not imposed

on the estate of the decedent but were laid on the passing of

the legacies, aid on nothing else. It cannot be the intention
now to bring about the confusion which must arise from over-

throwing this settled doctrine, since it is conceded that the only
question for decision is the right of Congress to impose a suc-

cession tax upqon t]e bequest to a municipal corporation for a

tbublcurpose. It being admitted that such is the question for
decision, I do not perceive how that question can be solved by

saying that the tax is not on the passing of the bequest to the

municipality, but is imposed on the estate in the hands of the

executor before the municipality receives its legacy. It was

not only directly held in Enowlton v. Moore that the tax was
on the transmission or the receipt of the legacy occasioned by

death, and was therefore not on the property, not on the estate,

not on the executor, but it was also held to be a burden im-

posed on the recipient. The court said (p. 60):
"Certainly, a tax placed upon an inheritance or legacy di-

minishes, to the extent of the tax, the value of the right to in-

herit or receive, but this is a burden cast upon the recipient and

not upon the power of the State to regulate."
This conclusion was absolutely essential to the construction

of the statute which was sustained in Kinowlton v. Aoore. I

do not perceive how it can be now held that the tax is valid

because it is on the estate in the hands of the executor and not

a burden on the recipient, when the case of Knowlton v.

.Moore, which explicitly holds to the contrary, is expressly ap-

proved. It is, however, suggested that the tax is only inci-

dentally on the right of the corporation to receive, and there-

fore is valid. If "incidentally" is intended to refer to the sub-
ject upon which the tax is levied, then the proposition, in my
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opinion, only'reiterates the misconception to which attention
has been previously called, and it besides conflicts with the
conceded premise that the question for decision is whether a
tax can be validly imposed on the right of a municipal corpora-
tion to take a legacy. Such cannot be the question if there is
no such question in the case. If the term "incidentally" con-
veys the thought that the tax is only indirectly on the corpora-
tion's right to take the bequest, and therefore it may be law-
fully imposed, the doctrine overthrows the rule announced by,
Chief Justice Marshall in .XfCulloc& v. Maryland, I Wheat.
316, and reiterated in numberless cases since that decision, to
the effect that where there is a want of constitutional power to
tax a particular object neither a direct nor an indirect tax can
be imposed, since the power to tax is the power to destroy. It
to me seems that the tax here in question bears more directly
upon the right of the corporation to take the bequest than did
the tax which was condemned in -fcCulloch v. Matryland. As-
suredly, the inclusion in income subject to taxation of an amount
derived from interest on municipal bonds is less directly on the
bonds than is the tax in this case, on the right of the munici-
pality to take, and yet, as I have said in Pollock v. Farmer'
Zoan & Trust Conpany, the tax on an income made up in part
of interest on a municipal bond was declared to be void, be-
cause, even if indirect, it could not be levied where there was
no power to tax at all. The distinction was pointed out in
JKnowlton v. iloore, where, in referring to the statement of
Mr. Chief Justice -Marshall in XcCulloch v. Maryland, that the
power to tax involves the power to destroy, it was said (p. 60):

"This principle is pertinent only when there is no power to
tax a particular subject. . . . In other words, the power
to destroy which may be the consequence of taxation is a rea-
son why the right to tax should be confined to subjects which
may be lawfully embraced therein, even although it happens
that in some particular instance no great harm may be caused
by the exercise of the taxing authority as to a subject which is
beyond its scope."

To my mind no doctrine more dangerous and more subver-
sive of a long line of settled.authority in this court could be
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announced than the statement that, although there is no power
whatever to tax a particular object, the courts will never-
theless maintain a tax if it only indirectly puts a burden on
the forbidden object or that the tax may be sustained because
in the judgment of a court the degree in which the Constitution
has been violated is not great. Constitutional restrictions are
in my opinion imperative, and ought not to be disregarded be-
cause in a particular case it may be the judgment of a court
that the violation is not a very grievous one.

Testing the validity of the tax in this case solely by the ex-
tent of the power to tax conferred on the government of the
United States by the Constitution, it follows, as the United
States has no right to directly or indirectly burden a state
governmental agency, that the tax here in question, in my
opinion, cannot be sustained.

I am authorized to say that the CHIEF JusTICE and MRa. Jus-
TiCE PECKHAm concur in this dissent.

MIFFLIN v. R. H. WHITE COMPANY.

APPEAL FRO3 THE CIRCUIT COURT OF APPEALS FOR THE FIRST CIR-

CUIT.

No. 268. Argued April 30, May 1, 1903.-Decided June 1, 1903.

The serial publication of an author's work in a magazine with his consent

and before any steps are taken to secure a copyright is such a publication

as vitiates, under § 4 of the act of 1831, the copyright afterwards at-

temped to be taken out. "Holmes v. Hurst, 174 U. S. 82. Where there is

no evidence that the publishers were the assignees or acted as the agents

of the author for the purpose of taking out copyright, the copyright entry

of a magazine, made by them under the act of 1831, and under the title of

the magazine, will not validate the copyright entry subsequently made

under a different title by the author of a portion of the contents of the

magazine. And see Xififin v. Dutton, post, p. 265.

THIs was a bill in equity by the firm of Houghton, Miffin
& Co., as assignees of the late Oliver Wendell Holmes, against


